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eluding as hearsay any statements of the servants or agents of the defend- 
ant, though made immediately before or after the infliction of injury." The 
following are illustrative cases in which this strict rule is followed and state- 
ments, made by agents of the defendant immediately after the accident, were 
excluded. San Antonio & A. P. R. Co. v. Belt, (Tex. Civ. App.), 46 S. W. 
374; Whitaker v. Eighth Ave. R. Co., 51 N Y. 295; Willis v. Atlantic &■ D. R. 
Co., 120 N. C. 508; Memphis &■ C. R. Co. v. Womack, 84 Ala. 149. Courts 
which follow the more liberal rule admit all statements which are made by 
agents, either before or after the accident, if made at a time when the mind 
is under the influence of the circumstances surrounding the accident and no 
time for fabrication has been allowed. The court in Hooker v. C, M. & St. 
P. R. Co., 76 Wis. 542, said, "Whatever the jury might understand was meant 
by the expression, we are satisfied that it occurred near enough to the acci- 
dent to be a part of the res gestae and admissible." In a case similar in its 
facts to the principal case, the court said, in admitting evidence of an en- 
gineer's statement, "It was made at the time of the accident, in view of the 
goods strewn along the road, by the breaking of boxes and seems to have 
grown directly out of and immediately after the happening of the fact. The 
negligence complained of being that of the engineer himself, we cannot say 
that his declaration, made upon the spot, at the time and in view of the 
effects of his conduct, are not evidence against the company as a part of the 
very transaction itself." Hanover R. Co. v. Coyle, 55 Pa. St. 396. Other 
cases in which this rule is followed are : Lexington St. R. Co. v. Strader, 28 
Ky. L. Rep., 157; Keyser v. Chi. & G. T. R. Co., 66 Mich. 390. 

Homestead — Breach of Contract to Convey — Contract not Signed by 
Wife. — Defendant agreed in writing to sell and convey to the plaintiff by 
warranty deed at a future date certain real property, constituting his home- 
stead. He refused to perform on the ground that the property was his 
homestead and that the agreement was not signed by his wife. Art. 16, §2, 
of the Constitution of Michigan, is in part as follows : — "But such mortgage 
or any other alienation of such lands, (meaning the homestead) by the own- 
er thereof, if a married man, shall not be valid without the signature of the 
wife to the same." In this action for damages for breach of contract Held, 
by the lower court, a contract to convey the homestead is void in the absence 
of the wife's signature, and the vendee can recover no damages for a breach 
thereof. This decision is affirmed by a divided court. Lawrence v. Vinke- 
mulder, (1909), — Mich. — , 122 N. W. 88. 

In those states where, by constitution or statute, alienation of the home- 
stead, to be valid, must have the wife's signature, it is well settled that speci- 
fic performance of a contract to convey will not be enforced in the absence 
of such signature. Among the cases in Michigan so holding are : Webster 
v. Warner, 119 Mich. 461; 78 N. W. 552; Phillips v. Stauch, 20 Mich. 369; 
Hall v. Loomis, 63 Mich. 709, 30 N. W. 374. Yet some jurisdictions will de- 
cree specific performance after the wife's death. Jerdee v. Furbush, 115 
Wis. 277, 91 N. W. 661; Brewer v. Wall, 23 Tex. 585. Where the contract 
to convey embraces lands other than the homestead there seems to be some 
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question as to whether specific performance will be decreed in respect to 
those lands not contained in the homestead. That it will, or damages will 
be allowed for the breach : Weitzner v. Thingstad, 55 Minn. 244 ; 56 N. W. 
817. That the whole contract is yoid and specific performance will be de- 
creed for no part : Mundy v. Shellaberger, 153 Fed. 219. As to the recovery 
of damages for the breach of a contract to convey the homestead when the 
wife has not signed, the courts are not unanimous in their holdings. In 
Michigan the question has never been so directly before the court as to be 
definitely decided. In the principal case, the opinion in Dikeman v. Arnold, 
78 Mich. 455, where the action was for damages, for the breach of a con- 
tract to convey lands, including a homestead, is construed by both sides of 
the court as being in support of their view. In Texas, it seems to be settled 
that the contract is not wholly void and the vendee may recover damages 
for the breach. Cross v. Everts, 28 Tex. 524. But there is an earlier case, 
Berlin v. Bums, 17 Tex. 533, which seems to have been entirely overlooked 
by the later cases, and which held that a promise to pay money to release 
a contract for conveyance of a homestead, when the wife" refused to sign, 
was unenforceable, as the consideration, the supposed damage arising from 
the breach, was no valid consideration, since such contracts have no binding 
effect on the husband. Smyth, in his work, Homestead & Exemptions, §259, 
says that the California court allows damage for the breach of such a con- 
tract, but the case he cites, Clarkin v. Lewis, 20 Cal. 634, was an action by 
the vendee to recover back money paid, and the court might have held differ- 
ently had it been an action for damages for failure to convey, as is pointed 
out in Barnett v. Mendenhall, 42 la. 296. A larger number of states hold 
that the contract is wholly void and no damages can be recovered for a 
breach. Thimes v. Stumpff, 33 Kan. 53 ; 5 Pac. 431 ; Hodges v. Farnham, 
49 Kan. 777, 31 Pac. 606 ; Barton v. Drake, 21 Minn. 299 ; Weitzner v. Thing- 
stad, 55 Minn. 244, 56 N. W. 817 ; Bamett v. Mendenhall, 42 la. 296 ; Cowgcll 
v. Warrington, 66 la. 666, 24 N. W. 266; Silander v. Gronna, 15 N. D. 552, 
108 N. W. 544; Lichiy v. Beale, 75 Neb. 770, 106 N. W. 1018; Pipkin v. Wil- 
liams, 57 Ark. 242, 21 S. W. 433, 38 Am. St. Rep. 241. Also, see Waples, 
Homestead & Exemption, pp. 384 & 394, and 15 Am. & Eng. Encyc. of Law, 
670. 

Husband and Wife — Wife's Separate Personal Estate — Liability of 
Wife on Notes Made by Her. — Defendant, a married woman owned and 
conducted a store. Through her husband she bought goods, and gave notes 
therefor, signed by her alone, but with her husband's written consent, as 
shown in letters. The notes did not expressly or impliedly charge her sep- 
arate estate. In an action on the notes by an assignee for value and before 
maturity, Held, (Clark, C. J., dissenting) that the notes were not enforce- 
able against her, although at the time of the execution of the notes and at 
the time of the trial she owned a separate personal estate. Mercantile Na- 
tional Bank v. Benbow et al. (1909), — N. C. — , 64 S. E. 891. 

§2094, Revisal of 1905 N. C. Statutes provides that no woman during 
coverture shall be capable of making any contract except for necessary per- 



